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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


PAUL GALLOWAY, 
Plaintiff, 


-against- 
STEVEN LANCE WITTELS, an 
individual, 


DEBRA BROWN STEINBERG, an Case No.: 


individual, ) SUMMONS 


CADWALADER, WICKERSHAM & oe — ~ ; 
TAFT, LLP, and ounty as the piace OT trl asea on 


Defendants’ place of business 
SANFORD HEISLER, LLP, 


Defendants. 


TO THE ABOVE NAMED DEFENDANTS: 


YOU ARE HEREBY SUMMONED to answer the Complaint in this action 
and to serve a copy of your answer, or, if the Complaint is not served with this 
summons, to serve a notice of appearance, on the Plaintiff’s attorney(s) within 
20 days after the service of this summons, exclusive of the day of service (or 
within 30 days after the service is complete if this summons is not personally 
delivered to you within the state of New York); and in the case of your failure to 
appear or answer, judgment will be taken against you by default for the relief 


demanded in the Complaint. 


Dated: New York, New York 
February 11, 2013 FELICELLO LAW P.C. 


BY: tum ‘fi 


Rosanne E. Felicello 
605 Third Avenue, Suite 1600 
New York, New York 10158 
(646) 480-5722 


Rosanne@felicellolaw.com 


Attorney for plaintiff 


SUPREME COURT OF THE STATE OF NEW YORK 
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-against- 


STEVEN LANCE WITTELS, an 


individual, 
DEBRA BROWN STEINBERG, an Case No.: 
individual, COMPLAINT 


CADWALADER, WICKERSHAM & 
TAFT, LLP, and 


SANFORD HEISLER, LLP, 


ee eee ee ee” 


Defendants. 


Plaintiff Paul Galloway by his attorney Felicello Law P.C., brings this 
Complaint against Steven Lance Wittels, an individual; Debra Brown Steinberg, 
an individual; Cadwalader, Wickersham & Taft LLP; and Sanford Heisler, LLP. 
Except where indicated as to his own actions and conduct, Paul Galloway 


alleges the following upon information and belief: 


NATURE OF THE CASE 


1. On December 28, 2009, Mr. Galloway was exposed as a whistleblower in 
a paranoid industry. He immediately lost the job he was about to begin 
and has not been able to find gainful employment since. 

2. Mr. Wittels, Ms. Steinberg, Cadwalader, and Sanford have all played 
roles in the conduct that led to this devastating result. 

3. Mr. Wittels, in his role as Mr. Galloway’s counsel, failed to provide him 
with proper legal advice about the likely consequences of providing an 
affidavit to Cadwalader, which represented Convolve, Inc., an advanced 
technology vendor and party opponent to Mr. Galloway’s former 
employer. 

4.Further, Mr. Wittels failed to inform Mr. Galloway as to the nature of the 
pre-existing personal relationship between Mr. Wittels and Convolve’s 
CEO, Neil Singer, and how that relationship may have an effect on the 
legal advice given (or failed to be given) to Mr. Galloway. 

5. Further, Mr. Wittels failed to take any steps to ensure that Mr. 
Galloway’s affidavit and its contents, including Mr. Galloway’s identity, 
were not released publicly. 

6. Ms. Steinberg improperly led Mr. Galloway to believe that his identity 

would remain protected by the confidentiality order in place in the 

relevant case. Although Ms. Steinberg did file Mr. Galloway’s affidavit 


under seal, she failed to file her own affidavit and accompanying 
| 


memorandum of law, both which cited to and quoted Mr. Galloway’s 
affidavit under seal. In fact, she included Mr. Galloway’s full name in 
her affidavit and the accompanying memorandum of law and her 
supporting affidavit, which were filed without any protection from public 
view. 
7. Cadwalader is responsible because it employed Ms. Steinberg and failed 
to properly monitor and supervise her conduct. 


8. Sanford Heisler, LLP is responsible because it is the successor firm to the 


firm at which Mr. Wittels practiced at the time of the misconduct. 


PARTIES 


9. Paul Galloway is an individual who resides in Hopeman, Moray, United 
Kingdom. He is a citizen of the United Kingdom. 

10. Steven Lance Wittels is an individual. He resides in New York and 
is admitted to practice law in New York. He practices law in New York 
County. He represented Mr. Galloway during the relevant time. 

11. Debra Brown Steinberg is an individual. She is a partner at 
Cadwalader, Wickersham & Taft LLP and is admitted to practice law in 
New York. She practices law in New York County. 

12. Cadwalader, Wickersham & Taft LLP is an international law firm. It 
is a New York registered limited liability partnership with its principal 
executive office located at One World Financial Center, New York, NY. 

13. Sanford Heisler, LLP is a law firm. It is a New York registered 


limited liability partnership and is the successor firm to Sanford Wittels 


& Heisler LLP. Its principal executive office is located at 1350 Avenue of 
the Americas, 31st Floor, New York, NY. Mr. Wittels was a named 
partner at Sanford Wittels & Heisler LLP at the time of the misconduct 


alleged in this Complaint. 


JURISDICTION & VENUE 


This Court has jurisdiction over this action pursuant to CPLR § 
301 because all of the defendants maintain their principal place of 
business in New York. In addition, the causes of action set forth below 
arise primarily from conduct that occurred in New York. 

In accordance with N.Y. CPLR § 503, venue is proper because 
Cadwalader, Wickersham & Taft LLP and Sanford Heisler, LLP are 


residents of New York County, NY. 


FACTUAL BACKGROUND 


In 2003, while employed as an engineer at Seagate Technology, 
LLC, Mr. Galloway testified as Seagate’s 30(b)(6) witness on Cheetah 
X15 18LP disk drive in an ongoing lawsuit between Seagate and 
Convolve, Inc. 

In or around August 2009, an attorney representing Seagate 
contacted Mr. Galloway to let him know that the case was likely to) go to 


trial in January 2010 and that Mr. Galloway might be called as a trial 


witness. 


18. At that time, Mr. Galloway was no longer employed by Seagate and 
was searching for new employment. 
19. Prompted by the call from Seagate’s attorney, Mr. Galloway did 
some research on the ongoing lawsuit and learned that, in addition to 
the patent litigation, Convolve had sued Seagate for violation of a non- 


disclosure agreement (NDA). 


20. After reviewing the case, Mr. Galloway came to the conclusion that 
Seagate had violated the NDA. Mr. Galloway based his conclusion on the 
work he had done on competing technologies while he was a servo 
engineer at Seagate. 

21. Mr. Galloway was disturbed by the realization that the work he 
had done at Seagate had been in violation of a NDA with E In 
early September, 2009, he contacted Convolve via email to tell them 
what he knew about the violation of the NDA. 

22. In response to his email, Debra Steinberg of Cadwalader, who 
represented Convolve in the Seagate litigation, contacted Mr. Galloway. 
She asked Mr. Galloway if he was represented by counsel and he told 
her that he might be represented by Seagate’s attorney. 

23. Soon thereafter, Neil Singer (the CEO of Convolve) left a voice! mail 


message for Mr. Galloway. 


24. On September 16, 2009, Mr. Singer and Mr. Galloway spoke by 


phone for approximately 10 minutes. Mr. Singer recommended that Mr. 


Galloway contact attorney Steven Wittels. Mr. Singer suggested that Mr. 


Wittels might be able to assist Mr. Galloway in connection with the 
termination of his employment from Seagate. 

25. The next day, Mr. Galloway called Steve Wittels office. Mr. Wittels 
told him to book a flight out to New York so that they could meet in 
person to discuss Mr. Galloway’s termination from Seagate. Mr. Wittels 
also told Galloway that he specialized in employment law. Mr. Wittels 
told Mr. Galloway to bring supporting documentation that Seagate had 
given him when his employment was terminated. Mr. Wittels said that 
Mr. Galloway would be reimbursed for all his travel and accommodation 
costs. 

26. Mr. Galloway booked a flight to New York the very next day. 

27. Mr. Galloway and Mr. Wittels met at Mr. Wittels’ office in New York 
City on September 22, 2009. During the meeting, Mr. Wittels reviewed 
the supporting documentation from Seagate and advised Mr. Galloway 
that he did not think that there was anything improper about Mr. 
Galloway’s termination from Seagate. But that was not the end of the 
meeting. 

28. Towards the end of the meeting, Mr. Wittels mentioned that 
Convolve’s attorneys would like to speak to Mr. Galloway. 

29. A few weeks later, Mr. Wittels sent Mr. Galloway a retainer 
agreement, which stated that Mr. Wittels would be representing Mr. 
Galloway in connection with potential claims against Seagate (even 
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though Mr. Wittels had already ruled out the viability of any such | 


claims) and also in connection with the Convolve litigation. The effective 


date of the retainer agreement is September 22, 2009, the date that Mr. 


Wittels and Mr. Galloway met in person. 

30. The September 2009 retainer provides a contingency fee 
arrangement for legal work performed in connection with potential 
claims against Seagate. Further, for the Convolve-Seagate litigation 
work, the retainer provides that Mr. Wittels’ firm will have a lien for its 
fee set at $400 per hour from any recovery obtained in connection with 
the discrimination claims. Because Mr. Wittels had already determined 
that there was no viable discrimination claim against Seagate, and thus 
there would be no recovery, the retainer agreement effectively did not 
provide for any fee for Mr. Wittels in connection with the work relating to 
the Convolve-Seagate litigation. 

31. Mr. Wittels failed to disclose to Mr. Galloway that Mr. Wittels had a 
personal relationship with Neil Singer, the CEO of Convolve, Inc. that 
pre-dated Mr. Wittels’ representation of Mr. Galloway. 

32. Further, Mr. Wittels failed to disclose to Mr. Galloway that 
Convolve would be paying the legal fees associated with Mr. Wittels 
representation of Mr. Galloway in the Convolve litigation. Mr. Wittels did 
not disclose this information to Mr. Galloway until July 2011. 

33. A few weeks after Mr. Galloway signed the initial retainer 
agreement with Mr. Wittels, Mr. Wittels contacted Mr. Galloway to let 


him know that the attorneys representing Convolve wished to set up a 
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conference call for the very next day, November 12, 2009. Mr. Galloway 
agreed to participate in the call. 

34. On November 12, 2009, Mr. Wittels, Ms. Steinberg, James Bailey 
(another lawyer from Cadwalader), and Mr. Galloway participated in a 
joint conference call. During the call, the attorneys asked Mr. Galloway 
various questions. 

35. Soon after the call, Mr. Wittels told Mr. Galloway to book another 
flight to New York City for another meeting with the attorneys 
representing Convolve. Mr. Wittels told Mr. Galloway that Mr. Wittels 
would cover the expenses. Mr. Galloway believed that he would be 
answering additional questions; he did not understand that he would be 


expected to provide a written statement of fact to be used in the court 


proceeding. 

36. On November 24, 2009, Mr. Galloway met in person with Mr. 
Wittels, Ms. Steinberg, and Mr. Bailey. At this meeting, after additional 
questioning, Ms. Steinberg told Mr. Galloway that she had drafted a 
statement based on what Mr. Galloway had told the attorneys. Ms. 
Steinberg asked Mr. Galloway to sign the statement. She told him that 
his statement would later be turned into an affidavit. Mr. Galloway 
expressed his concern about the possibility of his affidavit and name 
being made public because public disclosure could be damaging to his 


Career. 


37. Ms. Steinberg assured Mr. Galloway that she would file his 
affidavit under seal so that his identity and the contents of the affidavit 
would not be public. Ms. Steinberg led Mr. Galloway to believe that he 
could trust her and that she would not cause him any harm. 

38. Apparently in an effort to engender Mr. Galloway’s trust and 
confidence, Ms. Steinberg told him about her pro bono work with the 
victims of 9/11 and the accolades she had received in connection with 
that work. 

39. As a direct result of Ms. Steinberg’s assurances and her position as 
an attorney, Mr. Galloway placed his trust in Ms. Steinberg and relied 
on her representations. 

40. Ms. Steinberg explained that it was likely that counsel for Seagate 
would dispute Mr. Galloway’s testimony and he could expect to be 
deposed in the future. 

41. Ms. Steinberg never disclosed to Mr. Galloway that she intended to 
file publicly a memorandum of law and her own affidavit in support of 
the memorandum, which reproduced key points from Mr. Galloway’s 
affidavit and disclosed his name as a whistleblower. Because these 
documents were not filed under seal they were publicly accessible. 

42. Further, Ms. Steinberg never disclosed to Mr. Galloway that she 
intended to highlight his name—by setting it off with hyphens—in the 


memorandum of law. 


43. After Ms. Steinberg assured Mr. Galloway that his identity sai the 
contents of his affidavit would remain confidential, Ms. Steinberg asked 
Mr. Galloway to sign his statement. She explained that the statement 
would be turned into an affidavit, which would be sent to him. 

44. Mr. Galloway was not provided with a meaningful opportunity to 
decide whether to sign the statement. Because the meeting had taken all 
day, Mr. Galloway was concerned about missing his flight back to 
Colorado. 

45. The next day, Mr. Wittels sent Mr. Galloway the affidavit by email 
and told him to have it signed in front of a notary public and sent back 
to Mr. Wittels by that Friday, November 27, 2009. 

46. Mr. Wittels failed to advise Mr. Galloway that his identity and his 
role as a whistleblower might become public as a result of providing an 
affidavit to Convolve. 

47. Mr. Wittels failed to take any action to prevent the disclosure of his 
name as a whistleblower in the Seagate/Convolve litigation. 

48. Mr. Galloway signed the sworn affidavit and returned it to Mr. 
Wittels by email and mail. 

49. On December 1, 2009, Mr. Wittels sent Mr. Galloway an email 
asking Mr. Galloway to call his cell phone. On the cell phone line, Mr. 
Wittels told Mr. Galloway that the Convolve attorneys wanted to know if 


Mr. Galloway knew any Seagate servo engineers who had been laid off in 


10 


January or July 2009. Mr. Galloway told him that he did not know of 
any. 

50. Mr. Galloway was invited to a lunchtime meeting with the CEO of a 
potential new employer to discuss a Director of Engineering position 
that had become available. The CEO thought that Mr. Galloway would 
be an ideal candidate for the position. On Friday, December 11, 2009, 
Mr. Galloway was formally offered a Director of Engineering position 
with the company. Mr. Galloway formally accepted the verbal offer on 
Saturday, December 12 via email. 

5l. On December 28, 2009, the New York Times published an article 
detailing Mr. Galloway’s whistleblower testimony and identifying him by 
name. (http://www.nytimes.com/2009/12/29/technology/companies/29seagate.html?_r=0 
The article cites to court filings filed by Convolve’s attorneys, including 
Ms. Steinberg’s affidavit and a memorandum of law, which includes Mr. 
Galloway’s name and which was not filed under seal. 

52. The New York Times article, which was picked up and repeated by 
scores of worldwide media outlets, details the importance of Mr. 
Galloway’s testimony to Convolve’s case, stating that the lawsuit “has 
taken an unexpected turn after a whistle-blower claimed that Seagate 
had appropriated Convolve technology and later destroyed evidence in 
the case.” The article goes on to say, “The whistle-blower, a former 
Seagate employee named Paul A. Galloway, has provided what is 


described as ‘an eyewitness account’ accusing Seagate of taking hard- 
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drive technology from Convolve and incorporating it into its own 
products.” 

TEA Mr. Galloway first learned of the New York Times article the day 
after it was published. Upon seeing the article, he felt compelled to 
inform his new employer about the article. 

54. The very next day, Mr. Galloway’s new employer (the “Retaliator”) 
withdrew its offer of employment and asked Mr. Galloway to resign. 

D0. Mr. Galloway sent an email to Mr. Wittels to inform him of this 
development. On Sunday, January 3, 2010, when they spoke by phone, 
Mr. Wittels said that he thought that the termination was unjust and 
surmised that Seagate must have leaked Mr. Galloway’s name. ! 

56. Mr. Wittels brought a suit against the Retaliator on behalf of Mr. 
Galloway. Thus, by failing to provide Mr. Galloway with appropriate and 
timely legal advice, Mr. Wittels effectively created new legal work for 
himself. The suit against the Retaliator eventually settled in January 
2012. Mr. Wittels and Mr. Galloway did not enter into a written 
engagement letter in connection with this lawsuit until the day it settled. 
The engagement letter provides that Mr. Wittels’ then firm (Sanford 
Wittels & Heisler LLP) would be entitled to 35% of any recovery before 
trial and 40% of any recovery if the case were tried or settled after trial 


began. 


! In December 2011, Mr. Wittels changed his mind and told Mr. Galloway that he does 
not think Seagate would have leaked the information because it was not in its interest 
to do so. 
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57. Even after his name was made public via the New York Times 
article, Mr. Galloway continued to cooperate with Convolve’s attorneys 
and agreed to provide a deposition in connection with the 
Seagate /Convolve litigation. Mr. Galloway did so because he believed, as 
Mr. Wittels had suggested, that it had been Seagate that had leaked his 
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name to the press. Months later Mr. Galloway came to expect that it had 
been someone on behalf of Convolve that had made the reporter aware 
of the publicly filed documents that disclosed his name and the contents 
of his sealed affidavit. 

58. Mr. Galloway met with Ms. Steinberg and Mr. Bailey on April 6th 
and 7th, 2010 ostensibly for two days of deposition preparation. An 
associate from Mr. Wittels’ office represented Mr. Galloway during the 
preparation session by phone. Ms. Steinberg told Mr. Galloway that she 
was sorry for what transpired after the news article. She found it odd 
that out of the thousands of court documents filed with the court, the 
document with Mr. Galloway’s name was leaked to the press. Ms. 
Steinberg told Mr. Galloway that in her opinion, Seagate must have 
made the press aware of the publicly filed documents. She did not, 
however, take any responsibility for filing the documents publicly, as 
opposed to under seal. 

59. Further, Ms. Steinberg told Mr. Galloway that another ex-Seagate 


engineer from Asia had seen the press article and had approached 
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Convolve with additional information. She proceeded to ask Mr. 
Galloway some questions on what this other engineer had —T 

60. In addition to reviewing his affidavit during the April meetings, Mr. 
Galloway was shown a number of “super secret” documents, which were 
marked confidential. Mr. Galloway would not have seen some of these 
secret documents during his employment at Seagate. It is apparent that 
the Convolve attorneys were hoping to obtain more damaging evidence 
from Mr. Galloway that they could use in their case against Seagate. 

61. During this same meeting, Mr. Galloway was also shown affidavits 
that had been submitted by another fact witness. 

62. It was during the April 2010 meetings that Ms. Steinberg first 
informed Mr. Galloway that Cadwalader wished to compensate him for 
his time. 

63. Mr. Galloway did not meet with Mr. Wittels during his time in New 
York City in April 2010. 

64. After the deposition prep work, Mr. Galloway returned to Colorado 
and submitted an invoice to Mr. Wittels for the time that Mr. Galloway 
spent meeting with Cadwalader, including the time from November 
2009. Mr. Wittels told Mr. Galloway to revise the affidavit, to omit any 
charges for the November 2009 time. 

65. On May 17, 2010, Mr. Galloway again met with Ms. Steinberg and 


Mr. Bailey to prepare for the deposition. He was deposed the following 
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two days. He was represented by Tushar Sheth, from Mr. Wittels’ office, 
at the deposition. 

66. Mr. Galloway was continuing to search for a new job and relocated 
his family back to Scotland in late spring 2010 to decrease his cost of 
living expenses. 

67. Mr. Galloway did not receive any compensation from Cadwalader 
or Convolve until after his deposition in May 2010. 

68. After the May 2010 deposition, Mr. Galloway submitted a second 
invoice to Mr. Wittels for transmission to Cadwalader. 

69. After the May deposition, Mr. Galloway did receive payment from 
Cadwalader for the time he spent with them in April and May 2010. 

70. Throughout this time, Mr. Galloway continued to search for — 
suitable employment. Time and time again, he was first told he was 
qualified but then not called in for an interview. It is likely that Mr. 
Galloway was dropped from consideration after the potential employer 
learned that he had been a whistleblower. 

71. In spring 2011, Mr. Wittels asked Mr. Galloway to meet him in 
Spain in a couple of weeks. He told Mr. Galloway that he wanted to give 
him something but did not say what it was. Mr. Wittels explained that 


Mr. Galloway’s trip expenses would be paid for. He warned Mr. Galloway 


not to discuss the planned trip via email. 
72. About a week later, during a Skype call, Mr. Wittels provided Mr. 


Galloway with the details of their planned meeting in Barcelona, Spain. 
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73. 


74. 


795. 


76. 


Mr. Wittels told Mr. Galloway that he would discuss with him the latest 
developments in the Retaliator litigation when they met in Spain. 

On Wednesday, July 13, 2011, Mr. Galloway and Mr. Wittels met 
for breakfast in Barcelona, Spain. Towards the end of the meeting, Mr. 


Wittels stuffed an envelope into Mr. Galloway’s backpack. The envelope 


contained the equivalent of $14,000 USD in a mix of U.S. dollars, 
English pounds, and a few euros. Mr. Wittels told Mr. Galloway not to 
deposit the money in the bank and that it was an upfront payment on 
the employment litigation that Mr. Wittels was handling for Mr. 
Galloway. Mr. Wittels did not tell Mr. Galloway the source of the money 
nor did he explain the reason for the need for secrecy. 

At the breakfast meeting, Mr. Wittels also informed Mr. Galloway 
that Convolve (controlled by Neil Singer) was paying for Mr. Wittels’ fees 
and all of Mr. Galloway's travel expenses. 

On January 9, 2012, Mr. Galloway and Mr. Wittels were in San 
Francisco for mediation and depositions relating to the Retaliator 
lawsuit. Mr. Wittels informed Mr. Galloway that Mr. Singer, the C.E.O. 
of Convolve, was very upset about what had happened to Mr. Galloway 
and that “none of it could come out.” Mr. Wittels also said to Mr. 
Galloway that "your name wasn't supposed to be in the article." 


The next day, at breakfast, Mr. Wittels confirmed that he and Mr. 


Singer were friends. That same day, during a call with the judge in the 


middle of the deposition, Mr. Wittels told the court that the Steinberg 
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affidavit and memorandum of law, which included Mr. Galloway’s name, 
should have been filed under seal. | 

TT. Mr. Wittels advised Mr. Galloway to agree to a settlement with the 
Retaliator that was substantially less than what was sought in the 
complaint. Mr. Wittels subsequently greatly reduced his fee in 
connection with the Retaliator lawsuit. 

78. Mr. Galloway continued to search for viable employment. 

T9. On August 19, 2012, Mr. Galloway sent Mr. Wittels an email to let 
him know that Mr. Galloway had updated his resume to include a 
statement about his role as a whistleblower. 

80. On August 30, 2012, during a Skype call, Mr. Galloway learned 
that Mr. Wittels had retained Steven Cohen and Benjamin Voce- 
Gardner. Mr. Wittels directed Mr. Galloway to direct any further 
communications to Mr. Cohen and Mr. Voce-Gardner. 

81. Mr. Cohen sent Mr. Galloway a list of 8 potential attorneys and 
urged Mr. Galloway to retain an attorney to represent him in any further 
discussions. 

82. Mr. Cohen also suggested that Cadwalader should be included in 
any future discussions. 

83. As a direct result of the defendants’ misconduct, Mr. Galloway has been 


unable to find suitable employment in his field. He has been repeatedly 


turned down for interviews or second-round interviews after the 
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potential employers learn of the NY Times article, which highlights Mr. 
| 
Galloway’s role as a whistleblower. | 
84. For example, after he returned to the United Kingdom from the 


United States, Mr. Galloway obtained an interview for a position asa 


senior engineer (manager level) at a company in Devon. When Mr. 


Galloway appeared for the interview, the recruitment agency told him he 
was the “strongest and best” candidate and that he would be called for a 
second interview. Later, the recruiter called Mr. Galloway to ask about 
the New York Times article and told Mr. Galloway he would inform the 
company of the article. A few weeks later, the recruiter informed Mr. 
Galloway that the job had been given to someone else. Mr. Galloway 
never had a second interview. 

85. When Mr. Galloway applied for a senior management position at 
another company, based on the strength of his curriculum vitae, the 
company arranged for him to travel to an in-person interview at their 
design facility without even conducting a telephone interview. All of the 
travel arrangements were made (flight and hotel) when the recruitment 
agency called to tell him that the interview had been cancelled. The 


agency gave the excuse that the company was no longer seeking to fill 


the position but the position remained open on recruiters’ web sites for 
some time afterwards. 
86. On September 9, 2010, Mr. Galloway attended an interview|in 


Bristol. When he flew to Bristol on September 8 in advance of the 
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interview, his father was on his deathbed. That same night, his father 
passed away. The next morning, the interview consisted of a series of 
written aptitude tests and a formal interview. Mr. Galloway was told that 
he scored the highest of the four candidates on the written tests but he 
was not offered the position. 


87. At an interview on May 20, 2011, the very first question that he 


was asked was to explain the New York Times article. 


88. Mr. Galloway continues to search for suitable employment. 


CAUSES OF ACTION 


FIRST CAUSE OF ACTION 
(Legal Malpractice Against Steven Wittels and Sanford Heisler LLP) 


89. Plaintiff hereby restates and realleges Paragraphs 1 through 88 
above. 

90. During the period September 2009 through August 19, 2012, 
Steven Wittels acted as Mr. Galloway’s attorney. The nature and scope 
of the attorney-client relationship between Mr. Wittels and Mr. Galloway 
was memorialized in two separate engagement letters. 

91. At the time that Mr. Wittels acted as Mr. Galloway’s attorney he 
was a named partner at Sanford, Wittels & Heisler LLP, the predecessor 
law firm to Sanford Heisler LLP. 


92. As his attorney, Mr. Wittels owed Mr. Galloway a duty of care. 
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93. Mr. Wittels breached the standard of care. He was negligent in his 
representation of Mr. Galloway because he failed to adequately advise 
Mr. Galloway as to the risks involved in assisting Convolve. : 

94. Mr. Wittels failed to advise Mr. Galloway that it was likely that he 
would be publicly disclosed as a whistleblower by providing Convelve 
with an affidavit in connection with the Seagate litigation. 

95. Mr. Wittels failed to advise Mr. Galloway that Ms. Steinberg was 
not under a duty to protect Mr. Galloway’s identity. 

96. Mr. Wittels failed to take any steps to ensure that Ms. Steinberg 
filed both Mr. Galloway’s affidavit and any court documents referencing 
his affidavit under seal. 

97. Mr. Wittels failed to take any steps to lessen the harm caused by 
the disclosure of Mr. Galloway’s name as a whistleblower. 

98. As a direct and proximate cause of Mr. Wittels’ failure to act in 
accordance with the standard of care necessitated by his position as Mr. 
Galloway’s counsel, Mr. Galloway’s identity as a whistleblower was made 
publicly available. 

99, If Mr. Wittels had properly advised Mr. Galloway of the significant 
likelihood that he would be publicly identified as a whistleblower ii the 
Convolve/Seagate litigation, Mr. Galloway would not have provided the 
affidavit requested by Convolve. If Mr. Galloway had not provided the 


affidavit, he would not have been publicly exposed as a whistleblower. 
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100. If Mr. Wittels had taken steps to ensure that Ms. Steinberg filed 


Mr. Galloway’s affidavit and any court documents referencing the 


affidavit under seal, Mr. Galloway would not have been publicly 
identified as a whistleblower. 


101. Mr. Wittels failure to properly advise Mr. Galloway about the 


possible ramifications of serving as a whistleblower and his failure to 
take any steps to ensure that Mr. Galloway not become publicly 
identified as a whistleblower directly and proximately caused significant 
harm to Mr. Galloway. 

102. Mr. Galloway suffered significant actual and ascertainable 
damages as a result of Mr. Wittels’ malpractice because he has been 
unable to find suitable employment in his field since his name was 
released as a whistleblower in the Convolve-Seagate litigation. 

103. Sanford Heisler LLP is liable for Mr. Wittels’ breach of fiduciary 
duty as the successor law firm to the law firm where Mr. Wittels 
practiced during the relevant time, Sanford Wittels & Heisler LLP. 
Sanford Wittels & Heisler LLP and its successor firm, Sanford Heisler 
LLP, is responsible for Mr. Wittels’ conduct because it failed to 


adequately monitor and supervise his work. 
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SECOND CAUSE OF ACTION 


Breach of Fiduciary Duty (Against Steven Wittels and Sanford Heisler LLP) 


104. Plaintiff hereby restates and realleges Paragraphs 1 through 103 
above. 
105. As his attorney, Mr. Wittels owed Mr. Galloway fiduciary duties of 


confidentiality and undivided loyalty. 


106. Mr. Wittels breached his duty of undivided loyalty. 

107. As a result of his pre-existing and undisclosed personal 
relationship with Neil Singer, the C.E.O. of Convolve, Mr. Wittels’ loyalty 
to Mr. Galloway was divided. 

108. Further, as a result of Convolve’s payment of Mr. Wittels’ legal fees 
and expenses, Mr. Wittels’ loyalty to Mr. Galloway was divided. 

109. Mr. Wittels put his interest in helping Mr. Singer and Mr. Singer’s 
company, Convolve, ahead of the duty he owed to Mr. Galloway to act 
with undivided loyalty. 

110. Because of his divided loyalty, Mr. Wittels failed to provide Mr. 
Galloway with proper advice concerning acting as a whistleblower in the 
Convolve/Seagate litigation. 

111. Because of his divided loyalty, Mr. Wittels improperly urged Mr. 
Galloway to settle the Retaliator litigation prematurely and at a 


significant discount from the value Mr. Wittels originally assigned to the 


lawsuit. Mr. Wittels improperly put Convolve’s interest in making sure 
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that information about Mr. Galloway’s relationship with Convolve not 
become public ahead of Mr. Galloway’s interest in obtaining full recovery 
for the damages he suffered as a result of the Retaliator’s misconduct. 
112. As a direct and proximate result of Mr. Wittels’ breach of fiduciary 
duty (including receiving inadequate and incomplete advice concerning 
providing the affidavit to Convolve and also inadequate and incomplete 


advice concerning the litigation with the Retaliator), Mr. Galloway 


suffered significant and ascertainable damages in an amount to be 
determined at trial. 

113. Mr. Wittels advice concerning settling with the Retaliator may have 
been biased by his desire to protect Convolve and Mr. Singer, rather 
than an undivided loyalty to Mr. Galloway. 


114. Sanford Heisler LLP is liable for Mr. Wittels’ breach of fiduciary 


duty as the successor law firm to the law firm where Mr. Wittels 
practiced during the relevant time, Sanford Wittels & Heisler LLP. 
Sanford Wittels & Heisler LLP and its successor firm, Sanford Heisler 
LLP, is responsible for Mr. Wittels’ conduct because it failed to 
adequately monitor and supervise his work. 


THIRD CAUSE OF ACTION 


Fraudulent Misrepresentation (Against Debra Steinberg and Cadwalader, 
Wickham & Taft, LLP) 


115. Plaintiff hereby restates and realleges Paragraphs 1 through 114 


above. 
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116. Ms. Steinberg made a material misrepresentation of a fact, which 
she knew to be false, with the intent to induce Mr. Galloway’s reliance. 
Mr. Galloway’s reliance on her misrepresentation was justifiable. As a 
result of his reliance on her misrepresentation, Mr. Galloway suffered 
actual and ascertainable damages. 

117. Ms. Steinberg told Mr. Galloway that she would file his affidavit 
under seal and that his identity would not be disclosed publicly. Ms. 
Steinberg knew that she planned to, and in fact did, file publicly (with 
no seal protection) her own affidavit and accompanying memorandum of 
law that cited to and quoted Mr. Galloway’s affidavit. | 


118. Even worse, the memorandum of law specifically and gratuitously 


includes Mr. Galloway’s name set off by hyphens. This was nota | 


mistake but an intentional and deliberate act, perhaps done with the 
intention of bringing forward additional whistleblowers. And it 
apparently had its desired effect. During the April 2010 meetings with 
Cadwalader, Ms. Steinberg told Mr. Galloway that another ex-Seagate 
engineer from Asia had seen the press article and had come forward 
with information. She proceeded to ask Mr. Galloway some questions on 
what this other engineer had disclosed. 

119. Mr. Galloway believed Ms. Steinberg to be a truthful and ethical 
attorney. He justifiably relied on her misrepresentation that she 


intended to keep his identify confidential. 
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120. As a direct and proximate result of Ms. Steinberg’s 
misrepresentations, Mr. Galloway provided the affidavit to Convolve. 
121. Ms. Steinberg and Cadwalader did not maintain the confidentiality 
of the affidavit. The contents of the affidavit and Mr. Galloway’s identity 
were revealed in a memorandum of law and supporting affidavit from 
Ms. Steinberg that were not filed under seal. 

122. Cadwalader failed to properly monitor Ms. Steinberg’s actions. 


123. Ms. Steinberg’s conduct took place during the course of her 


employment at Cadwalader. She made her misrepresentations to Mr. 
Galloway within the scope of her duties as an employee and partner at 
Cadwalader. 

124. As a direct result of Ms. Steinberg and Cadwalader’s actions,.Mr. 
Galloway has suffered actual and ascertainable damages in an on meee 


to be determined after trial. 


PRAYER FOR RELIEF 


WHEREFORE, Galloway seeks judgment against the Defendants as follows: 


1. On the First Cause of Action, judgment in an amount to be determined at 
trial, in an amount not less than $25,000; 


2. On the Second Cause of Action, judgment in an amount to be determined 


at trial, in an amount not less than $25,000; 
3. On the Third Cause of Action, judgment in an amount to be determined 


at trial, in an amount not less than $25,000; 
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4. All reasonable costs, including attorney’s fees and expenses, related to 


this action; 
5. Punitive damages; 
6. Pre- and post-judgment interest; and 
7. For such other and further relief as this Court deems just and proper. 


DATED: New York, New York 
February i|, 2013 
FELICELLO LAW PC. 


Lon a 


Rosanne E. Felicello 

605 Third Avenue, Suite 1600 
New York, NY 10158 

(646) 480-5722 (phone) 

(646) 349-2375 (fax) 
Rosanne@felicellolaw.com 


Counsel for Plaintiff 
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